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P, a nonprofit corporation founded by S, provides S s
sperm free of charge to wonen seeking to becone pregnant
through artificial insemnation or in vitro fertilization.

S and his father, F, are P s board nenbers and officers. S
and F ultimtely determne to whomP will distribute sperm
P, seeking tax exenption as a private operating foundation
pursuant to sec. 501(c)(3), I.R C, contends that it
operates exclusively for the charitable purpose of pronoting
heal t h.

1. Held: P s activities do not pronote health for the

benefit of the comunity.

2. Held, further, pursuant to sec. 501(c)(3), I.R C
P is not operated exclusively for exenpt purposes and
therefore does not qualify for tax exenption.
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OPI NI ON

FOLEY, Judge: Pursuant to section 7428(a),! petitioner
seeks a declaratory judgnent that it neets the requirenents of
section 501(c)(3) and is exenpt from Federal incone taxation.
This case was submtted for decision based on the stipul ated
adm nistrative record as defined in Rule 210(b)(12). Petitioner
has exhausted its adm nistrative renmedi es as required by section
7428(b)(2) and Rule 210(c)(4), received a final adverse
determnation letter dated June 15, 2007, and invoked the
jurisdiction of this Court by a petition filed July 31, 2007.

Backgr ound

Wlliam C. Naylor, Jr. (Naylor), is a software engi neer who
hol ds nore than 10 patents on various inventions. On March 1,
2001, Naylor entered into a contract (2001 contract) with a
Spokane, Washi ngton, sperm bank to store and distribute his sperm

to recipients of his choice. Pursuant to the 2001 contract,

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Nayl or was required to pay annual storage fees and designate
reci pi ents.

On Cct ober 15, 2003, Nayl or founded and i ncorporated
petitioner in California as a nonprofit public benefit
corporation. The purpose of the corporation is to provide sperm
free of charge to wonen seeking to becone pregnant through
artificial insemnation or in vitro fertilization. Petitioner
advertises online through a search engine and a Wb site.

On February 6, 2004, petitioner submtted to respondent Form
1023, Application for Recognition of Exenption, in which
petitioner seeks tax-exenpt status as a private operating
foundation. On April 11, 2005, respondent requested a copy of
petitioner’s agreenent with the sperm bank that stored its
donated sperm In response to the request petitioner, on May 31,
2005, submtted Naylor’s 2001 contract.

Petitioner’s Wb site states that Naylor is its “single
sperm donor” and chronicles Naylor’s life frominfancy to
adul thood. Naylor’s donor profile includes photographs, a
physi cal description, health information, famly history, and
achievenments. In particular, the Web site provides great detai
of Naylor’s academ c and athletic acconplishnents during
el ementary school (e.g., spelling bee conpetition), junior high

school (e.g., science fair conpetition), high school (e.g.,
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swi mm ng conpetitions), and college (e.g., recognition as “top
engi neering student”). On the Wb site Naylor states:

| derive nmeani ng and happi ness frombelieving that | am

maki ng the world a better place. Being a sperm donor

is awy that | can help a few people to have children

who ot herwi se could not. This makes nore of a positive

difference to the world than all of the inventions and

scientific discoveries that | could ever create.

Petitioner’s bylaws provide for a board consisting of 1 to
10 directors, all of whom shall be appointed by Naylor. None of
the directors nmay be conpensated. Naylor and his father, a
retired university professor, are petitioner’s board nenbers and
officers. Naylor’s father is petitioner’s president and chairman
of the board. Naylor is petitioner’s secretary, treasurer, and
sole financial contributor. Petitioner’s board of directors
selects all spermrecipients.

Wnen seeking to receive spermfrompetitioner are required
to submt answers to a questionnaire created by Nayl or and his
father (collectively, the Naylors). The questions relate to the
woman’s fam |y background, living environnment, age, history of
fertility treatnent, educational attainnent, persona
achi evenments, and desire to have a child. Preference is given to
wonen “wi th better education” and no record of divorce, donestic
violence, or “difficult fertility histories” and are from

famlies “whose nmenbers have a track record of contributing to

their communities”; who are in “a traditional marriage
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situation”; who are under age 37; who are ethnic mnorities; and
who are “from |l ocations where * * * [petitioner has] not
previously accepted recipients.” Petitioner scores the
guestionnaires by hand, transfers the infornmation to a conputer-
readable form and enters the information into a conputer program
whi ch assigns a score to each woman. The threshold score
required for a woman to receive spermis adjusted so that the
nunber of recipients accepted matches the nunber of spermvials
avai l able. The Naylors are authorized to override a score to
accept or reject anyone if, in their judgnent, the conputer
programfails to account for a critical factor. In 2004
petitioner received 433 questionnaires and distributed spermto
20 wonen. I n 2005 petitioner received 386 questionnaires and
distributed spermto 4 wonen.

On Novenber 30, 2005, respondent sent petitioner a proposed
exenption denial letter. Petitioner, on March 30, 2006,
submtted a witten protest. The parties held a conference on
Novenber 28, 2006, to discuss petitioner’s application for
exenption. On June 15, 2007, respondent issued a final
determnation letter denying petitioner’s request for exenption.
On July 31, 2007, petitioner, a California corporation, filed its
petition with this Court seeking review of the final

det erm nati on
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Di scussi on

Pursuant to section 501(a), organi zations described in
section 501(c)(3) are exenpt from Federal incone taxation.
Section 501(c)(3) organi zations include:

Corporations * * * organi zed and operated excl usively

for religious, charitable, * * * or educational

purposes, * * * no part of the net earnings of which

inures to the benefit of any private sharehol der or

i ndi vi dual, no substantial part of the activities of

which is carrying on propaganda, or otherw se

attenpting, to influence legislation * * * and which

does not participate in, or intervene in * * * any

political canpaign * * *.

The requirenment that a corporation be operated exclusively for
exenpt purposes is referred to as the “operational” test. See
sec. 1.501(c)(3)-1(c), Inconme Tax Regs. To neet the requirenents
of the operational test, an organization nust engage primarily in
activities that acconplish exenpt purposes, and no nore than an

i nsubstantial part of the organization’s activities may be in
furtherance of a nonexenpt purpose. Sec. 1.501(c)(3)-1(c)(1),

| nconme Tax Regs. An organization is not operated exclusively for
exenpt purposes unless it serves a public rather than a private
interest.? Sec. 1.501(c)(3)-1(d)(1)(ii), Inconme Tax Regs.

Respondent contends that petitioner does not, pursuant to

section 501(c)(3), operate exclusively for exenpt purposes and

2\ need not and do not deci de whether sec. 7491(a) (1)
applies to a declaratory judgnent action. The applicability of
sec. 7491(a)(1l) does not inpact the outcone of this case.
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therefore is not entitled to tax exenption. More specifically,
respondent contends that petitioner’s operations do not pronote
health or otherw se serve a charitable purpose. Petitioner
contends that it operates exclusively to pronote health by
providing free health products and services.

Section 501(c)(3) identifies a nunber of exenpt purposes,
i ncluding “charitable” purposes. The term“charitable” is used
inits generally accepted |legal sense. Sec. 1.501(c)(3)-1(d)(2),
I ncome Tax Regs. In particular, this Court has found that the
pronotion of health for the benefit of the community is a

charitabl e purpose. Redlands Surgical Servs. v. Conm ssioner,

113 T.C. 47, 73 (1999), affd. 242 F.3d 904 (9th Cr. 2001). The
pronotion of health may be deened beneficial to the community if

the class of beneficiaries is sufficiently large to benefit the

comunity as a whole. [d.; Sound Health Association v.

Comm ssioner, 71 T.C. 158, 181-182 (1978) (citing 4 Scott,

Trusts, sec. 372.2 (3d ed. 1967)); 2 Restatenent, Trusts 2d, sec.
372, cnt. c (1959).

The free provision of spermmay, under appropriate
ci rcunstances, be a charitable activity. Petitioner, however,
does not qualify for tax exenption because the class of
petitioner’s beneficiaries is not sufficiently large to benefit

the community as a whole. Petitioner contends that “the class of
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i ndi vidual s that could be direct beneficiaries of Petitioner is
extrenely large: all wonen of child-bearing age.” To the
contrary, the class of potential beneficiaries includes only the
limted nunber of wonmen who are interested in having
one man--Nayl or3—be the biological father of their children and
who survive the very subjective, and possibly arbitrary,
sel ection process controlled by the Naylors.* Over a 2-year
period, petitioner received 819 inquiries and provided spermto
24 wonen. I n deciding who receives the sperm petitioner has
certain preferences that narrow the class of eligible recipients.
It is not apparent what, if any, relationship sone of these
preferences have to the pronotion of health. For exanple,
petitioner prefers wonen “fromfamlies whose nenbers have a
track record of contributing to their communities” and wonen

“Wth better education”. Petitioner does not provide nedical

3The 2001 contract and both petitioner’s Form 1023 and Wb
site indicate that Naylor is the only donor. On Mar. 31, 2005,
however, there were 56 spermvials available fromtwo ot her
donors. Petitioner’s Wb site states that 4 vials are required
for a cycle of artificial insem nation and that wonen typically
require 20 cycles of artificial insemnation (i.e., 80 sperm
vials) to achieve pregnancy. Thus, the sperm provided by donors
ot her than Naylor was not sufficient to conplete a typical cycle
of artificial insemnation. Moreover, there is no evidence of
t hese donors’ involvenent with petitioner before or after Mar.
31, 2005, nor is there evidence that these donors’ vials were
made available to the public.

“The Nayl ors have unfettered veto power in the selection
process.
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care, research, education, or other services that advance or
further health. Cf. 4 Scott, Trusts, sec. 372 (3d ed. 1967)
(noting the types of organizations that pronote health). In
addition, petitioner’s questionnaire fails to inquire about any
health-rel ated i ssues, and petitioner’s board nenbers and
officers (i.e., the Naylors) do not have health-rel ated education
or expertise. Sinply put, petitioner’s activities nmay pronote
t he propagation of Naylor’s seed and popul ati on growt h, but they
do not pronote health for the benefit of the comunity.

As the Suprene Court has recognized: “Charitable exenptions
are justified on the basis that the exenpt entity confers a

public benefit”. Bob Jones Univ. v. United States, 461 U S. 574,

591 (1983). Wiile Naylor may believe that petitioner’s
activities “make nore of a positive difference to the world than
all of the inventions and scientific discoveries that * * * [he]
coul d ever create”, we are not convinced that the distribution of
one man’s (i.e., Naylor’s) spermto a small nunber of wonen,
selected in the manner presented, pronotes health or confers a
public benefit.® Accordingly, we find that petitioner is not
operated exclusively for exenpt purposes and therefore does not

qualify for tax exenption pursuant to section 501(c)(3).

SPetitioner does not contend, nor is there evidence, that it
relieves the poor, distressed, or otherw se underprivil eged.
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Contenti ons we have not addressed are irrel evant, nmoot, or
meritl ess.

To reflect the foregoing,

Deci sion will be entered for

respondent.



